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4, General Provisions



This document is to supplement and modify the terms of the Quest Software Inc. Software
Transaction Agreement version 5-6-15 in place with the General Services Administration (the
"GSA EULA"). The parties agree that the Software products and services purchased from Quest
Software Inc. ("Quest") by entities within the Department of Defense, including, but not limited to
the US Army, shall be governed by the GSA EULA and this document (the "DOD ESI Supplement to
GSA EULA"). In the event of differences, ambiguity, or conflict between the GSA EULA and this
DOD ESI Supplement to GSA EULA, the terms of this DOD ESI Supplement to GSA EULA shall take
precedence and apply.

Capitalized terms not defined in this DOD ESI Supplement to GSA EULA shall have the meaning
stated in the GSA EULA. The term “Agreement” shall mean the GSA EULA and this DOD ESI
Supplement to GSA EULA.

Roles Defined
The Publisher shall be referred to as the “Licensor”; Reseller will be referred to as the “Reseller”;
Government shall be referred to as the “Licensee” throughout this Agreement, obligating both
“Reseller” and the Government to comply with the provisions where the term “Reseller” is used.

1. GRANT OF LICENSE
The Licensor hereby grants Licensee a license (the “License”) to use the Software under the terms
and conditions specified herein.

1.1. Authorized Users
Subject to the authorized quantity limitations in each order, all persons designated as
authorized users by Licensee, in its sole discretion, including Service Providers, will be
“Authorized Users” under this Agreement. Such Authorized Users might be, but are not limited
to, U.S. Government civilian personnel, U.S. Government military personnel, independent
contractors, coalition forces, and others as required. All such Authorized Users will be subject to
and bound by the terms and conditions of this Agreement but no other agreement, including a
click through license presented by the Licensor.

1.2. Transfer Rights

1.2.1.Licensee agrees to notify Licensor of any transfers of Licenses within 30 days of said
transfer. Any such notice shall include the point of contact (POC) information for the
Transferee organization(s).

1.2.2.The Transferee shall be bound by the terms and conditions of this Agreement, to which
the Transferee shall agree in a document signed by the Transferee and Licensor.

1.2.3.Licensor agrees that any product or intellectual property (IP) warranties and Maintenance
and Support coverage remaining for the transferred Licenses will accompany the
transferred Licenses for use by the Transferee under the same terms and conditions as
specified in this Agreement. For the avoidance of doubt, only Licenses covered by
Maintenance Services may be transferred.



1.2.4.Assignments: Licensee is authorized to assign ownership of licenses when Licensee intends
to designate an outsourcer, contractor (in support of the Federal Department of Defense
(DOD) mission)), DOD Agency or other Federal Agency, as determined, to assume
ownership of the license along Licensor written concurrence. All rights, obligations, and
activities by such Assignee shall be subject to the Agreement to which the Assignee shall
agree in a document signed by the Assignee and Licensor. Any deviation shall be subject to
a separate agreement between Licensor and such Assignee, specifying conditions for the
management and maintenance of the Software, which agreement shall not impose any
more restrictive covenants than are provided to Licensee in the Agreement. The
assignment of licenses will be without cost to any party involved in the assignment of
licenses. It is further understood that Assignee will be responsible for all future Software
maintenance costs of any assigned licenses. Notwithstanding the foregoing, Licensee must
obtain Licensor’s written consent for any proposed assignment to a commercial, non-
governmental entity (e.g., contractor, outsourcer). Licensor’s consent may only be
withheld for a material business or legal reason, such as, without limitation, a past or
pending dispute between Licensor and the proposed Assignee regarding payment or
intellectual property rights.

1.3. Geography/Territory
This Agreement is to cover Licenses purchased in the United States but which may be used
anywhere in the world. Territory means Any Federal, DOD civilian or military installation or
work site in the Continental United States (CONUS) or outside the Continental United States
(OCONUS). The right to transfer shall be retained in case of Base Realignment and Closure
(BRAC) or other reasons such as movement of mission from one office to another, which may
be located at a different geographic location.

1.4. Software Installation
Licensee is permitted to install Software at Licensee’s premises on its own equipment or at the
location of any third party that is designated by the Licensee to manage or host the Software
on Licensee’s behalf, provided however that Licensee shall be jointly and severally liable to
Licensor for those acts or omissions of the third party, which if done or not done by Licensee
would be breach of the Agreement.

1.5. Self-Audit and Compliance Verification
Notwithstanding Licensor audit provisions or practices to the contrary, Licensee agrees it will
perform an internal audit of Software quantities in use upon Licensor’s request not more than
once a year and will use its best efforts to keep full and accurate accounts that may be used to
properly ascertain and verify numbers of licenses and authorized use. Upon Licensor’s written
request, Licensee will provide within 90 calendar days of such request audit reports to Licensor
from Licensee’s internal audit records not more than once a year as the sole means of
satisfying the Licensor’s requests for audit. Licensee shall notify Licensor of the software
quantity no later than 90 calendar days, or otherwise negotiated at the DO level, after the
request that the Licensee perform a self-audit. This paragraph takes precedence over the
Quest Software Inc. Software Transaction Agreement compliance verification language stated
in Paragraph 16 of the GSA EULA.




1.6. Unrestricted Right to Acquire Competing Products (Re-Use Clause)

Nothing in this License Grant or elsewhere in this EULA or in other documents concerning this
license or the software licensed herein shall preclude Licensee from licensing other identical,
similar or competitive software from other Publishers or Resellers at any time and for any
reason whatsoever.

2. INTELLECTUAL PROPERTY OWNERSHIP AND USE RIGHTS

2.1.

2.2.

Licensee Data belongs exclusively to Licensee, regardless of where the Data may reside at any
moment in time, including but not limited to Licensor hardware, networks or other
infrastructure and facilities where Data may reside, transit through or be stored from time to
time. Licensor makes no claim to any right of ownership in Licensee Data. If Licensor is granted
access to Licensee’s Data, Licensor agrees to keep the Licensee Data Confidential as that term is
defined in the Agreement. Licensor is not permitted to use Licensee’s data for any purpose that
is not explicitly grated in writing by Licensee. Upon Licensee’s request, for any reason
whatsoever, Licensor must, to the extent it is reasonably practicable to do so, promptly return
all Licensee Data in Licensor’s possession in comma separated value (CSV) format or other
format as may be designated at the time of the request by Licensee.

Intellectual Property Warranty
2.2.1. Publisher represents and warrants that, as of the Effective Date of this Agreement:
2.2.1.1. Publisher has full power and authority to grant Licensee the rights granted
herein, including the right to use, display and distribute each Software Product to
the extent set forth in this Agreement and that each Product is free of any and all
restrictions, settlements, judgments or adverse claims;

2.2.1.2. With respect to Third Party Materials provided by Publisher with or embedded in
its Software licensed to Licensee in this Agreement (including without limitation,
all Open Source software), upon the request of Licensee, Licensor shall disclose
to Licensee, to the extent Licensor has such information, the product name,
product description/purpose, author (Publisher), author’s address, and contact
information for all such Third Party Material;

2.2.2. Publisher warrants to Licensee that it has obtained all necessary permissions and licenses
to all Third Party Materials (including without limitation, all Open Source licenses)
provided in or with the Software with the rights and in a form necessary for Publisher to
use the Third Party Materials in the manner Publisher has used them in or with the
Software;

2.2.3. Publisher complies with and shall continue to comply with all third party licenses
(including, without limitation, all Open Source licenses) associated with any Third Party
Materials provided with each Product;

2.2.4.To the extent any Third Party Materials are provided in the Software, Licensor warrants
that Licensee’s use of such Product as provided by Licensor and in accordance with this
Agreement will not be in conflict with any third party license requirements and will
satisfy all conditions on use, modification or distribution of any such Third Party Materials
without the need for any additional action or license fees on Licensee’s part;

2.2.5. Publisher warrants to Licensee that the Third Party Materials provided by Publisher with
or embedded in its Software will perform in accordance with the warranty stated in the
GSA EULA.




2.3. Licensee Indemnification of Licensor
Licensee is prohibited by federal Law from indemnifying any entity. See Far 52.212-4 (v) and
the Anti-Deficiency Act. Licensee agrees to pay for any loss, liability or expense, which arises
out of or relates to Licensee’s acts or omissions with respect to its obligations hereunder,
where a final determination of liability on the part of Licensee is established by a court of law
or where settlement has been agreed to by Licensee. This provision shall not be construed to
limit the Licensee’s rights, claims, or defenses, which arise as a matter of law or pursuant to
any other provision of this Agreement. This provision shall not be construed to limit the
sovereign immunity of Licensee.

3. FUNCTIONALITY REPLACEMENT AND EXTENDED SUPPORT

3.1. If (a) Licensor discontinues or substantially reduces the functionality of Software for which
Licensee has a License and for which Licensee has purchased Maintenance Services
continuously since the License purchase, and (b) Licensor replaces such Software with another
product which contains no more than minimal differences in price, features, and functionality,
then customer shall receive a License for the replacement Software product at no charge.

3.2. Licensor will give Licensee one hundred eighty (180) days advance written notice before
Licensor discontinues support of any Product. Throughout the term of this Agreement, the
Licensor will provide support services for at least a period of one year after the Publisher
declares an “end-of life” to the Software, subject to the Licensee’s payment of the then current
Maintenance fees. The Licensee reserves the right under the perpetual software license to
continue to use the version of the Software after end-of-life.

4. GENERAL PROVISIONS

4.1. Click-Wrap Licenses
Licensee shall not be bound by the terms of a Click-Wrap license encountered at any point
during or after Software installation or use, notwithstanding Licensee or its Authorized Users
clicking ‘Accept’ in order to continue installing or using the Software.

4.2. Software Titles Incorporated by this License Agreement
Licenses for all software titles licensed by Licensor may be purchased under the terms of the
Agreement and any and all other Software or Software title, which may be added through
Licensor’s in-house development or corporate acquisition. It is the DOD’s anticipation this
Agreement will cover any and all software companies Licensor may purchase in the future.

4.3. Section 508 of the Rehabilitation Act Compliance.
All products and services provided under this Agreement shall address the applicable
accessibility standards at 36 CFR Part 1194 as required by FAR Case 1999-607 as stated at
https://www.quest.com/legal/section-508.aspx. General information regarding the Section 508



https://www.quest.com/legal/section-508.aspx

4.4.

4.5.

Act can be found at the web site www.section508.gov. The Publisher’s Section 508 compliancy
information must be readily available at the Publisher’s website.

Publicity/Advertisement
The Licensor must obtain DOD approval prior to mentioning the DOD or a DOD agency in an
advertisement, endorsement, or any other type of publicity. This includes the use of any
trademark or logo.

Net-Centricity. The Department of Defense is transforming the way information is managed
to accelerate decision-making, improve joint war fighting, and create intelligence advantages.
To reach this “Net-Centric” state, DOD must exploit advancing technologies that move the
enterprise from an application centric to a data-centric paradigm. DoD ESI Contractor partners
are encouraged to use the OSD NIl DCIO Net-Centric Checklist, located at:
http://dodcio.defense.gov/Portals/0/Documents/NetCentric Checklist v2-1-3 .pdf to provide
information on the Net-Centric posture of their IT products and services. Software products
offered to and purchased by the DOD and Intelligence Community shall be licensed by the
Software Publisher without restriction to information sharing among the DOD and IC in
performing their missions.



http://dodcio.defense.gov/Portals/0/Documents/NetCentric_Checklist_v2-1-3_.pdf
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