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{b) The Ordering Office determines that the underlying GSA Schedule is still valid at the
time the order option is exercised and still includes the applicable products, and

(c}) The Ordering Office satisfies all other applicable regulations for exercise of options.

4.2. GSA Federal Supply Schedule €*~~ession

4.2.1.This BPA is based on the Contractor’s current GSA 70 schedule contract number GS-
35F-0265X. In the event the current GSA 70 schedule contract is canceled or expires
and a new GSA 70 schedule contract is awarded, this BPA shall automatically transfer
to the new GSA 70 schedule contract to the extent the new schedule contract
includes the same scope and items as the canceled or expired GSA contract.

4.3, Annual Re*si~+ for Best Value

4.3.1.This Agreement will be reviewed annually to ensure that it still represents a “best
value.”

4.4, Survival

4.4.1.This Agreement shall survive unto Contractor, its Successors, rights and assigns. The
terms and conditions in this Agreement shall survive the acquisition or merger of
Contractor by or with another entity. Contractor shall ensure these survivorship terms
are included in any such merger or acquisition agreement, including a duty on the
part of the surviving entity to abide by the terms of this Agreement.

5. Organization of this Agreement
5.1. BP* Structure
5.1.1.This BPA is organized in two major segments:

5.1.1.1. The general terms and conditions

5.1.1.2. Attachments, which are binding master agreements entered into and made
effective at the time of the award of this BPA.

5.2. Order of "2cedence

5.2.1.The Order of Precedence for resolving any inconsistency between this Agreement and
the GSA contract terms shall be as specified in the GSA contract’s Commercial Item
clause, FAR 52.212-4.

5.2.2.The provisions of FAR 52.212-4 specified in FAR 12.302, as required by Federal law,
shall prevail over any terms of the commercial license.

5.2.3.In the event of any inconsistency between the general terms and conditions of this
Agreement and the terms and conditions of any Attachment to this Agreement, the
general terms and conditions shall take precedence over the terms and conditions of
any Attachment, unless the parties specifically agree in writing that a term or
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10.3. Centralized Admini~*-~tion

10.3.1. The Contractor must provide centralized administration, in the form of a Program
lanager, in support of all work performed under this Agreement. The Program
lanager, at a minimum, is required to participate in periodic program

management reviews (which may require travel to a Government named site).
Additional functions would include customer service, educating e sales force and
submission of monthly/quarterly reports and approved fee payments.

10.4. Records

10.4.1. The Contractor shall maintain archival copies of all orders for > term of the

Agreement and for 7 years after its expiration or termination. Copies shi be made
available to the Government upon request.

10.5. Program Manage~~nt Review~ '°"MR)

10.5.1. The Contractor shall participate in regular reviews of the progress of the
Agreement. Reviews shall be held at least twice yearly as scheduled by the
Software Product Manager. During these reviews the Contractor shall report on
status of Agreement sales, sales leakage, marketing and any outstanding issues
concerning the Agreement, among other things. PMR agenda and presentation
format shall be provided by the SPM to Contractor prior to each PMR. Travel
expenses are the responsibility of the Contractor.

10.6. Sales Leakage Prev~~*on

10.6.1. The goals of the ESI Program can only be realized through cooperation between the
Government and the Contractor to direct appropriate sales through the ES!
vehicles. The Contractor shall ensure that all sales personnel are aware of the ESI
Program and enforce the policy that this Agreement is the preferred procurement
vehicle for the products within. Within sixty (60) days of the effective date of this
BPA, Contractor shall submit its plan of action and define the processes required to
conform to the requirements of this BPA and shall keep current the plan
throughout the Term of this BPA.

10.6.2. The Contractor shall establish a process to regularly audit sales to Government
buyers, determine where sales outside the ESI vehicle are occurring, and take
appropriate action to direct further sales through the ESI vehicle. Results of these
audits will be presented as an agenda item during PMRs.

10.7. **rketing and Promotion

10.7.1. The Contractor shall dedicate reasonable resources to this effort and market and
advertise this Agreement, to include advertising the availability and benefits of this
Agreement on the Contractor’s web site, advertising this Agreement at relevant
trade shows, participation in DoD Component sponsored events, and promotion
through news media geared to Government/DoD IT personnel and leadership.
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Agreement at the address set forth on page 1 of this Agreement, unless otherwise
agreed to by the parties. Notices are considered to be "issued" when copies are
either deposited in the mail, transmitted by facsimile, or sent by other electronic
commerce methods, such as email.

&anvﬂnce to I‘\—u,§

15.4.1. All references in this Agreement to “days” will, unless otherwise specified, mean

15.5.

calendar days.

C~varability

15.5.1. If any term or provision of this Agreement is held to be illegal or unenforceable,

15.6.

the validity or enforceability of the remainder of this Agreement shall not be affected.
In such event, the parties will negotiate a valid, enforceable substitute provision that
most nearly achieves the irties’ original intent in entering into this Agreement or
provide an equitable adjustment in the event no such provision can be added.

Waiver

1.6.1. Neither party's failure to exercise or delay in exercising any of its rights under this

15.7.

Agreement shall constitute or be deemed to constitute a waiver, forfeiture, or
modification of such rights or any others. Waiver of a breach of this Agreement shall
not be deemed a waiver of any future breach. Any waiver must be in writing and
signed by each party’'s representative.

Dispute Resolution

15.7.1. In the event of disagreement with respect to any aspect of this Agreement, the

15.8.

parties agree to discuss in good-faith to reach an amicable resolution, and to escalate
such resolu n process to the appropriate members of their respective management
organization who have the power and authority to achieve a successful resolution.

Entire Agreement

15.8.1. This Agreement, together will all Attachments hereto, Service Delivery Orders, and

Delivery Orders, constitutes the entire agreement between DOD and Contractor and
supersedes all prior or contemporaneous communications, representations, and
agreements, whether ori  Jr written, regarding the subject matter of this Agreement.
No modifications of, or amendments to, the terms of this Agreement sha 2e valid
unless in writing and signed by an authorized representative of each party.
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1.30.

[.31.

1.32.

1.33.

1.35.

1.36.

1.37.

1.38.

1.39.
1.40.

1.41.

1.42.

1.43.

“SLSA” shall mean Contractor’s Software License and Services Agreement entered into

stween DOD and Contractor, substantially in the form attached as Attachment C-1 to this
Agreement, defining the terms and conditions under which DOD can acquire licenses to
use the Programs. Specific license grants are set forth in one or more EULAs executed by
the parties in the form set forth in Attachment C-2, End User License Agreement.

“Software” shall me: the version of the Contractor software Products or Programs identified
in a Delivery Order including Updates to ¢ h versions. “Software” shall not include Third Party
Programs or Custom Software.

"Specifications” means the technical and functional requirements for the Products as
included in the Documt tation or referenced in Attachment B-1, Offering Catalog, or as
otherwise agreed to by the parties in writing.

“Subcontractor” means any and all third parties that have direct contracts with Contractor

or with another subcontractor of Contractor to perform a portion of the Services under a
Services Delivery Order.

.Subscription Services” means the hosted DoD solutions identified in an Delivery Order

Form offered as “Software as a Service” (SaaS), and any modifications periodically made
by [VENDOR but does not include the Professional Services required to enable the
Software underlying the Subscription Services.

Subscription Term” means the period of time during which Contractor is required to
provide DoD with the Subscription Services.

“Support and Maintenance” means the support and maintenance terms for the Product
that Contractor is required tc  -ovide as specified in Attachment D1, Support and
Maintenance Agreement.

“Supported Platform” shall mean the hardware and software platforms that operate with the
Software, as expressly set forth in the Documentation.

“Territory” shall mean the country, countries or other geographic area within which DoD is
licensed to use the Software specified in a EULA and Delivery Order Document.

Third Level Support” means problem solving at the engineering or source code level.

“Third Party Materials” means any Open Source code or other Third Party Programs or
materials.

“Third Party Programs” shall mean any third party programs or materials, such as operating
system programs (i.e., Windows NT, Unix, Solaris, AIC Serv, AIX, Linux, etc.) or other

programs (i.e., Microsoft Office, Microsoft SQL, CITRIX, Oracle, etc.) supplied by
Contractor.

“Training Materials” means Contractor’s training guides, modules or other instructional
materials for the Programs.

“Updates” shall mean new releases of the Software containing error corrections or new
enhancements, features or functionality that Contractor makes generally available in
object code form, and any corrections and updates to the associated documentation.
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1.44.

1.46.

1.47.

“User” shal  ean the named or specified (by password or other user identification)
individuals authorized by DOD to use the Programs in accordance with the terms and
conditions of this Agreement, regardless of whether the individual is actively using the
Software at any given time. DoD may replace authorized Users as necessary to reflect
persannel changes. Users may include the employees of DoD or third parties; provided
that such third party is limited to use the Software solely in connection with DoD’s internal
business operations as conducted by or through such third party. DoD agrees that it is
responsible for ensuring that any usage by its employees and such third parties is in

accordance with the terms and conditions of the relevant BPA Master Agreement, SLSA
and EULA,

. “Contractor Materials” means any tangible or intangible materials originated, prepared or

provided to DOD by Contractor in the course of performing Services under this Agreement,
as set forth in a Statement of Work. Contractor Materials shali not include (i) any Third
Party Materials, whether or not incorporated into or embedded in the Contractor
Materials; (ii} the Programs, or any modifications or derivative works thereof; or {(iii) any
Documentation, Training Materials, or any Revisions thereof; however, Contractor
Materials may from time to time incorporate Contractor’s Pre-Existing Intellectual
Property.

Version" means (i) a version ¢ the Program which contains substantial and significant
Enhancements, or other substantial change in functionality or performance as compared
to the previous version (if any), and which is designated by Contractor, if applicable, by
number on the left of the decimal point (e.g. Version X.) or (ii) a software program that is a
successor to the Program but is not a New Product.

“Work Product” means object code, source code, flow charts, documentation,
information, reports, test results, findings, ideas and any works and other materials
developed by [VENDOR] in providing the Professional Services to DoD.
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