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Software Provider’s Negotiating Positions

With targeted pricing and terms and conditions defined and supported by hard data, the Contracting Officer should be well prepared to enter negotiations with the software provider.  Final preparation is still needed however to understand the critical elements of the transaction from the provider’s perspective, so that the Contracting Officer may offer positions that the provider finds desirable, while maintaining the positions established on behalf of the end-user customer and the Government at-large. 
Anticipating a Provider’s Negotiating Positions

	Item
	Consideration
	Suggested Approach

	Transaction Revenue Recognition


	Recognize that contingencies, performance clauses, acceptance criteria, solution guarantees, and consulting/implementation performance requirements may impact the provider’s financial performance goals for a specific accounting period.
	Insisting on such contingencies and criteria can severely limit the discount concessions that the provider may be willing to negotiate.  Where it does not negatively impact the Government’s requirements, trade “nice to haves” for firm deliverables to the end-user customer.

	
	Any appearance in the contract that license payment or refund claims are tied to performance of consulting services, including implementation, application development, or performance guarantees may make the transaction ineligible to be recorded as current revenue by the Vendor/OEM.  This will greatly reduce their incentive to offer aggressive pricing.
	Understand that the provider may be required to recognize the license revenue ratably over the period of performance and subject to final acceptance of the consulting services.  

	Timing of the Transaction relative to the provider’s fiscal accounting periods


	The provider’s financial performance—from the corporate level to the sales team level—is measured on an annual basis against quarterly and annual targets. 

 
	Understand the provider’s accounting calendar and financial performance year-to-date (especially if a publicly traded company). 

If possible, aim to finalize negotiations at the end of the provider’s fiscal quarter or year – the time when they will be most eager to close the sale. 

Additional discounts may be available at the end of the provider’s fiscal quarter, and further discounts may be available at the end of their fiscal year.  The Federal fiscal year ending on September 30 is not significant to providers unless it coincides with the end of their fiscal quarter or year.  Often, pressure to spend end-of-year Federal funds leads to a significantly higher pricing compared to timing the acquisition for the end of the provider’s fiscal year.

	Definition of the customer or organization that is granted User Rights


	Recognize that the provider wants to identify the customer and authorized users as narrowly as possible (i.e. a specific group within a specific organization within a specific agency).  
	The more narrowly the Government and the end-user customer can accept such definition, the more flexible the provider can be in granting concessions on price and   terms and conditions.

	Impact of licensing models
	Term licensing and SaaS licensing are very different than Perpetual License grants.  Negotiation strategies are less available to the Contracting Officer for Term and SaaS Licensing, which would be essentially limited to price, products included, licensing metrics, and license restrictions.
	When negotiating a Perpetual Software License, there are very specific requirements of the transaction that directly affect financial value to the provider.  These transaction requirements are extremely important to the provider and may be non-negotiable. By recognizing these issues and negotiating in a give-and-take manner that enables the provider to meet their minimum requirements, while preserving the key requirements of the end-user customer, the Contracting Officer can create a win-win situation for both the provider and the Government.

	Consulting services are an important part of enterprise software acquisition.
	The providing vendor/OEM has strong financial incentives to segregate the license transaction from consulting services.  Best value is more likely to be obtained when consulting services for implementation and out-years maintenance and support are negotiated at the time of the initial license agreement.
	To obtain best acquisition price, strongly consider acquiring the software with no contiongency on consulting implementation performance.  Consider buying the consulting services from a source other than the software provider.

Always attempt to get out-year ceiling prices on software support and services prices.
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